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• Emergencies Act adopted in July 21, 1988

• Never invoked until 14 February, 2022.

• To the extent that the Federal Government participated in crisis response after 
the adoption of the Act, it did so under existing/normal laws (e.g. enforcement 
of existing criminal, environmental, health and safety, fiscal, procurement laws; 
amendments to the Criminal Code following the attacks of September 11, 2001; 
economic stimulus). It also stood by while provinces invoked their own 
emergency legislation (e.g. during the Covid pandemic).
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• Four types of national emergencies

• The government must declare a particular type of national emergency, which 
unlocks a specific menu of emergency powers.

• Cannot pick and choose between the four menus; must pick a specific one.
• Then, constrained by the powers that correspond to the type of emergency declared.

• Common definitional baseline to all four: a “national emergency” (s. 3) – thus, 
tracking the limits of federal jurisdiction under the Constitution (cf. Anti-Inflation 
Reference)

1. ”Cannot be effectively dealt with under any other law of Canada”;
2. “Urgent and critical situation of a temporary nature”; and
3. One of the following:

• “Seriously endangers the lives, health or safety of Canadians and is of such proportions or nature 
as to exceed the capacity or authority of a province to deal with it” (s. 3(a)); OR

• “Seriously threatens the ability of the government of Canada to preserve the sovereignty, security 
and territorial integrity of Canada” (s. 3(b));

…These criteria seem to leave considerable scope for interpretation to the government; not 
yet interpreted by the courts.
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• Four types of national emergencies:

1. Public welfare emergency (s. 5)
2. *Public order emergency (s. 16)
3. International emergency (s. 27)
4. War emergency (s. 37)
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Public order emergency  (s. 16) 

“An emergency that arises from threats to the security of Canada* and that is so serious 
as to be a national emergency.”

*Defined in s. 2 of the Canadian Security Intelligence Service Act, as including

• Acts of espionage and sabotage
• Foreign influenced activities detrimental to the interests of Canada, that are 

clandestine or deceptive or involve a threat to any person
• Activities related to serious violence against persons/property for the purpose of 

achieving a political, religious, or ideological objective
• Activities directed to destroy or overthrow by violence the Canadian constitutional 

order.

…but excluding lawful advocacy, protest or dissent, unless carried on in conjunction 
with the activities referred to above.
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• Declaring a “National Emergency”

Formal steps must be taken to unlock the extraordinary powers available to the 
federal government in one of the four types of national emergencies.

• Limit the government’s discretion
• Establish built-in accountability mechanisms
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• Declaring a “National Emergency”

1. Role of the federal cabinet
• Must issue a formal proclamation declaring that one of the four types of national 

emergencies “exists and necessitates the taking of special temporary measures for dealing 
with the emergency” (ss. 6(1), 17(1), 28(1), and 38(1)).
 It must specify:

• The state of affairs constituting the emergency
• The special temporary measures anticipated to be necessary for dealing with it (unless, in the 

case of a war emergency, it would jeopardize the response)
• If not the whole country, the area of Canada to which the direct effects of the emergency 

extend.

• To issue a proclamation, the Cabinet must “believe, on reasonable grounds” that  one of 
the four types of national emergencies “exists” and that it “necessitates the taking of 
special temporary measures for dealing with the emergency” (ss. 6(1), 17(1), 28(1), and 
38(1)).
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• Declaring a “National Emergency”

2. Role of provincial governments

• The federal Cabinet must consult (substantively, not just procedurally) with its 
provincial counterparts before and after a national emergency is declared (the 
extent depends on the type of emergency).

• Public order emergencies
• Only certain provinces need to be consulted (i.e. only those in which “the direct effects of 

the emergency occur”)
• Exigencies exception before declaring public order emergencies the effects of which 

extend to more than one province (although obligation remains after the declaration, 
before the proclamation is tabled in Parliament).

• Where the effects of the emergency are confined to one province, the federal government 
may not make a declaration unless the provincial government has indicated to the federal 
Cabinet that the emergency exceeds the capacity or the authority of the province to deal 
with it.
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• Declaring a “National Emergency”

3. Role of Parliament

• Must confirm the proclamation of emergency (otherwise, the declaration lapses)
• Different procedures depending on whether government is sitting or prorogued, or 

the House of Commons or Senate are adjourned, or the House of Commons is 
dissolved
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• Cabinet’s extraordinary powers

• The federal government may begin to exercise its extraordinary powers 
immediately upon declaring an emergency. 

• Cabinet may make such orders or regulations as it “believes, on reasonable 
grounds, are necessary” (or, in the case of war emergencies, “advisable”) to 
deal with the emergency, regarding prescribed matters:

• For Public Order Emergencies (s. 19): regulation/prohibition of public assembly, travel, 
use of specified property; designation/securing of protected places; control/ 
maintenance of public utilities and services; authorization or direction to any person 
to render essential services; imposition of fines or imprisonment up to stated limits.
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• Accountability in the Emergencies Act: two types of mechanisms

1. Parliamentary accountability mechanisms (expressly provided by the Act)

2. Judicial accountability: Hooks for judicial review in the text of the legislation
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• Parliamentary Accountability

1. The Power of Revocation: Parliament can refrain from confirming the 
government’s declaration of emergency, or terminate a declared emergency 
at any time by revoking the government’s declaration.

• Either the House of Commons or the Senate can do so by a simple majority vote.
• This requires the federal government continuously to justify its emergency powers to 

Parliament.
• Lacuna: House must be in session in order for a motion of this sort to be brought.



THE EMERGENCIES ACT, R.S.C. 
1985, C.22 (4TH SUPP.)

• Parliamentary Accountability

2. The Power of Non-Continuation or Non-Amendment: Parliament may prevent 
the federal government from continuing or amending a previously confirmed 
emergency declaration.

• Since declarations cannot be of indefinite duration (*PO emergency – 30 days 
initially), Parliament must seek approval for an emergency’s continuation. It must also 
do so to amend its declaration to meet new circumstances. 

• Only need a simple majority vote of either House of Parliament.
• Continuations may be partial, and House must be in session in order for a motion of 

this sort to be brought.
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• Parliamentary Accountability

3. The Power of Ongoing Supervision: The federal government must lay each 
order or regulation it makes either before each House of Parliament, or before 
a Parliamentary Review Committee comprised of MPs and Senators.

• Each House and the Parliamentary Review Committee are empowered to revoke or 
amend each individual order or regulation.

• Both Houses must concur on revocation/amendment to individual orders/regulations. 
• The Parliamentary Review Committee has a lighter procedure.

• Lacuna: House must be sitting to review orders and regulations, though each order or 
regulation must be published in the Canada Gazette (thus enabling continuous 
public scrutiny). 

• Some orders/regulations are subject to publication exceptions, but must then be sent to the 
Review Committee for its consideration.
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• Parliamentary Accountability

4. The Power of Post-Emergency Scrutiny: Within 60 days after the expiration or 
revocation of a declaration of emergency, the federal government must 
“cause an inquiry to be held into the circumstances that led to the declaration 
being issued and the measures taken for dealing with the emergency.”
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• Judicial Accountability

• The Act itself does not provide for judicial review, but federal courts may 
judicially review the lawfulness of decisions made by the federal Cabinet under 
s. 18.1(3)(b) of the Federal Courts Act.

• There are multiple potential “hooks” for curial oversight in the Act that offer 
judges and the public a way to examine the legality of executive action.

• Two potential bases for review: administrative law (no such thing as absolute and 
untrammelled discretion!) and the Constitution (federalism and the Charter, 
subject to s. 1 and s. 33 limits)
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• Judicial Accountability through Administrative Review

1. Parliament limited Cabinet’s powers under the Act in two ways:

i. It defines the sorts of exigent circumstances in which Cabinet can proclaim a national 
emergency.

ii. For public order, it prescribes the matters in respect of which the Cabinet may make 
orders. It also requires the Cabinet to have “believed, on reasonable grounds” that the 
measures it implemented were ”necessary for dealing with the emergency”.

2. Still, since Parliament has clearly committed the question of whether a national 
emergency exist, and the determination of necessary and advisable measures, to 
Cabinet and not to Courts, the former would likely enjoy a wide margin of 
deference—its decisions would need to be so off the mark as to be  
“unreasonable”. 
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• Judicial Accountability through Constitutional Review

1. The Division of Powers

• Parliament may exercise POGG powers under the Constitution Act, 1867, to 
temporarily legislate/regulate in areas of provincial jurisdiction (as contemplated in 
the Emergencies Act), but only so long as it has a “rational basis” for regarding the 
intruding measure as ”temporarily necessary to meet a situation of… crisis imperiling 
the well-being of the people of Canada as a whole and requiring Parliament’s stern 
intervention in the interests of the country as a whole” (Reference re Anti-Inflation 
Act). 

• Considerable deference may also be expected in respect of such determination (if 
the Anti-Inflation Reference itself is any indication).
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• Judicial Accountability through Constitutional Review

2. Canadian Charter of Rights and Freedoms

• The preamble to the Act acknowledges that the Cabinet’s actions under it are 
subject to the Charter and other domestic and international human rights 
instruments. 

• Thus, for example, rights to free expression, peaceful assembly, not to be arbitrarily 
detained, not to have one’s assets seized unreasonably, or not to have one’s liberty 
interfered with by overbroad and grossly disproportionate laws may be invoked to 
challenge various measures taken under the Act. 

• Of course, s. 1 would limit the viability of such challenges (there is a question as to 
how s.1 analysis should be carried out in the face of an emergency). Invocation of 
the notwithstanding clause under s. 33 (not at play in the current circumstances –
would require separate legislation) could also stand in the way of rights review.



THE EMERGENCIES ACT, R.S.C. 
1985, C.22 (4TH SUPP.)

• The End of a National Emergency

1. Revocation of by either House of Parliament;

2. Time limit (“sunset provisions”) for each type of national emergency;

Public order emergency: 30 days (unless extended for additional 30 days periods)

2. The federal Cabinet may also revoke an emergency declaration by 
proclamation at any time. 

*In all cases, the effectiveness of emergency orders and regulations is tied to the 
duration of the emergency declaration pursuant to which they are made… 
although a declaration (and orders/regulations made under it) may, in theory, be 
continued indefinitely.
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• Compensation

• Part V of the Act provides for ”reasonable compensation to any person who 
suffers loss, injury or damage as a result of any thing done, or purported to be 
done, under any of Parts I to IV or any proclamation, order or regulation issued or 
made thereunder” (s. 48(1)).

• The Act immunizes individuals from personal liability “for or in respect of any thing 
done, in good faith under any of Parts I to IV, or any proclamation, order or 
regulation issued or made thereunder (s. 47(1)), but it does not relieve the Crown 
of liabiality (s. 47(2)).
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